involve a situation like this one and I do not believe it
should be dispositive here.  The evidence in this case shows
that tailpieces had been routinely moved from section to
section in this mine without complying with 75.1003-2.
Never had tailpieces been recorded in the book kept by the
operator for the purpose of recording moves of off-track
equipment and never had the operator been cited for failure
to apply 30 CFR 75.1003-2 to tailpieces (Tr. 125-126).  The
MSHA inspector thought the operator's belief that the tail-
piece was not off-track was reasonable, although erroneous
(Tr. 135-138).

Finding unwarrantable failure and therefore imposing
upon the operator the harsh sanctions flowing from mine
closure and high penalty assessment is offensive to funda-
mental fairness where, as here, the Secretary for years has
done nothing to interpret the regulatory language or to
advise the operator what is expected of it.  As previously
stated, the Secretary's failure to act does not prevent
interpretation and application of the mandatory standard in
this case.  However, it is quite another matter to hold the
operator guilty of unwarrantable failure and subject it to
attendant severe punishments in such a situation.  This the
Act should not be interpreted to require.  I conclude
therefore, the operator is not guilty of unwarrantable
failure in this case.

Modification of Orders to Citations

In light of the foregoing, the subject 104(d) (2)
withdrawal orders cannot stand as withdrawal orders under
that section because there was no unwarrantable failure,
Pursuant to section 105(d) of the Act, I hereby modify these
orders to 104 (a) citations.  Under section 105(d) the
Commission and its Judges have authority after a hearing to
affirm, modify or vacate an order.  I recognize that Board
decisions under the 1969 Act denied administrative law
judges the power to modify.  See e.g. , Freeman Coal Mining
Corp. , 2 IBMA 197, 209-210 (1973), aff'd sub nom. on other
grounds, Freeman Coal Mining Co. v. IBMA, 504 F.2d 741 (7th
Cir. 1974).  However, another approach seems to be emerging
under the 1977 Act.  See the Commission's decision in Old
Ben Coal Company, 2 FMSHRC 1187 (1980).  Administrative law
judges have modified orders under the 1977 Act.  Consolidation
Coal Company, 3 FMSHRC 2207 (1981); Youngstown Mines Corporation,
3 FMSHRC 1793 (1981),  In this case neither party would be
prejudiced by modification of the orders to citations.  Both
parties have had full notice and opportunity to argue every
conceivable issue and they have done so.
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